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Court 


BY HON. JAMES M. BECK 


SS sCIRCUMSTANCE which 
A Fconspired to focus public 


interest on the court, 
a was the small number of 
he Supreme Court bar and the 
greatness of many of its members. 
The public was attracted to these 
Bladiatorial exhibitions of forensic 
‘Skill apart from the interest in the 
Questions that were discussed, and 
‘took the same interest in their 
thampions as to-day it takes in the 
latest moving picture favorite. 
a A bar that could include such 
™men as Wilson, Hamilton, Martin, 
th p two Ingersolls, Lewis, Rawle, 
Pallas, Duponceau, Hopkinson, 
‘; gent, Binney, Pinkney, Wirt, 
akley, Emmet, Rufus Choate, 
er Quincy Adams, Webster, 
mand Clay, was one of unequalled 
illiancy, and even this small 
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number could be reduced to an 
even smaller number who appeared 
on one side or the other of nearly 
all the great cases. Webster argued 
in the court for nearly forty years, 
and in nearly every important case 
we are apt to find his name. In 
one volume of the Supreme Court 
Reports (8 Cranch) Pinkney’s 
name appears in one half of the 
forty-six cases that were argued. 
Most of these names will be un- 
familiar to this audience, although 
household names in the United 
States, but if you would read the 
debates of that time, both in Con- 
gress and the Supreme Court, you 
would agree with me that “there 
were giants in those days.” Clay 
was the Charles James Fox of 
America as Webster was its Ed- 
mund Burke. The latter was as 
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fine an all-around forensic ora- 
tor as our eloquence-loving race 
knows, for he had the philosophic 
depth of Burke, the passion of Fox, 
and the analytical power of Mans- 
field. 

Probably one of the greatest 
field days of the court was the Gir- 
ard Will case, argued in 1844. 
Walter Jones and Daniel Webster 
were opposed to Horace Binney 
and James Sargent. They were all 
of them veterans. 

We have the following contem- 
porary pen picture, as given in the 
New York Herald of the 7th Feb- 
ruary of that year: 

“The highest judicial officers of 
the nation, each robed in a black 
silk gown and sitting in a large 
armchair before his separate table. 
In front, and some distance off, are 
four mahogany tables. Seated at 
one of these was a small, old gen- 
tleman. This is the celebrated Gen- 
eral Walter Jones. Next is Daniel 
Webster, with beetled brow and 
dark eyes, poring over the papers, 
books, or printed statements of 
facts in the case; behind him, sits 
John Cadwalader, of Philadelphia, 
and, in this case, the principal 
grubber after facts and documents. 
He is Horace Binney’s son-in-law. 
At the table parallel to Mr. Web- 
ster, and a little behind, sat Horace 
Binney, white-haired, a large head 
and frame, wearing spectacles, and 
with strongly marked features. 
Next to him is John Sargent.” 


Mr. Binney, in the course of his 
argument, quoted from one of Mr. 
Webster’s arguments in a preced. 
ing case, and Webster laughingly 
replied: “That was a bad case, 
and I had to make my argument to 
suit my case.” 


Under the rule, Webster having 
the closing argument, was obliged 
to furnish his points and authori- 
ties to Mr. Binney, before the lat- 
ter commenced his argument. This 
he did, just as Binney was about to 
begin. In so doing Webster apolo- 
gized for his tardiness, and when 
he had concluded, Binney sarcas- 
tically said, with a slight wave of 
his hand, that he “fully excused his 
brother for his delay of citation, 
for he (Binney) would have no oc- 
casion to touch a single point or 
anything cited by him.” 

A contemporary account thus 
describes the scene: 

“Throughout the court room 
there is a great silence, save now 
and then when a bevy of ladies 
come in. In fact, it looks more like 
a ballroom sometimes; and if old 
Lord Eldon and the defunct judges 
of Westminster would walk in 
from their graves, each particular 
whalebone in their wigs would 
stand on end at this mixture of 
men and women, law and polite 
ness, ogling and flirtation, bowing 
and courtesying, going on in the 
highest tribunal in America.” 

Binney argued for two days, and 
as he proceeded with his masterly 
exposition of a very difficult sub- 
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ject, to which he had given many “*There was no use for minis- 





























Mr. months of research into the unre- ters now. Daniel Webster is down 
ed- corded precedents of your chan- in the Supreme Court room eclips- 
gly cery courts, Webster was literally ing them all by a defense of the 
ASe, stunned by the power of an argu- Christian religion.’ As I entered 
t to ment to which he could make no_ the court room, here are his words: 

adequate reply. As a contempo- ‘And these words which I com- 
‘ing rary said of that argument: “It mand thee this day shall be in thy 
ged was like a huge screw slowly turn- heart.’ Then again: ‘Suffer little 
ori- ing around on its threads.” If children to come unto me,’ accent- 
lat- Binney to-day tried to read at ing the word ‘children.’ He re- 
This length old chancery precedents, peating it, accenting the word ‘lit- 
it to some justice would discouragingly tle.’ Then rolling his eyes heaven- 
yolo- ask him whether they were not in ward and extending his arms, he 
Then his brief. repeated it thus: ‘Suffer little 
“cas- It was now Webster’s turn. It children to come unto Me, unto Me, 
e of is said that there were never so unto Me, suffer little children to 
1 his many persons in the court room. come.’ So he went on for three 
tion, Hundreds were turned away. Sen- days, and it was the only three 
0 0C- ators, members of the House, for- days’ meeting that I ever attended 
it or eign ministers, cabinet officers, so- where one man did all the preach- 

cial leaders of both sexes, were jing and there was neither praying 
thus there to hear the Olympian Web- nor singing.” 

ster answer the first of Philadel- If Webster were today to try out 
room phia F lawyers. His argument 18 such oratorical effects upon the 
now thus, in part, described by a spec- vlaee . 

: court, its impatience would soon 
adies § tator: : 
: ft . quench the fire of his eloquence. 

e like The opening of the argument ne helief was that he had a two- 
if old was remarkable for all the im- fold in hi nein 
udges | pressiveness of manner, clearness ~° ©, PUTPOS€ Im Ais emotional ap- 
ik in of expression and power of an- peal, one to make a fee of $50,000 
cular | alysis for which Webster is so dis- ‘#* that time unheard of), and the 
would # tinguished. The closing part of Second, by his appeal to the reli- 
re of § his address produced a thrilling ef- gious elements to win a nomination 
polite- | fect upon those who heard him, for the presidency. In both he 
owing } and many at times were shedding failed. Webster lost his case, and 
in the § tears from his eloquent defense of indeed it may be here noted that 
” the power and influence of the Webster lost more than one half of 
s,and § Christian religion.” all the cases he argued. As so 
sterly A member of Congress wrote in often happens with leaders of the 
t sub- § his diary: bar, his very fame made him a 
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coroner for the dead rather than a 
physician for the living. 

Pardon one final picture of the 
old court, and then from these 
specimen bricks we can judge the 
edifice. It was the year 1848, and 
the case assigned for argument 
was Houston v. New Orleans. The 
question was a very simple one un- 
der the bankruptcy law. But Hen- 
ry Clay, the best loved and most 
magnetic of American orators, 
was to argue. I quote from a con- 
temporary: 

“At an early hour the avenues 
leading to the Capitol were 
thronged with crowds of the aged 
and the young, the beautiful and 
the gay, all anxious to hear, per- 
haps for the last time, the voice of 
the sage of Ashland. On no for- 


mer occasion was the Supreme 


Court so densely packed. Every 
inch of space was occupied, even to 
the lobbies leading to the Senate. 
Mr. Clay arose a few minutes 
after eleven o’clock, the hour at 
which the court is organized. It 
has been often said, and truly, that 
he never was, and never could be, 
reported successfully. His magic 
manner, the captivating tones of 
his voice, and a natural grace, 
singular in its influence, and pecu- 
liarly his own, can never be trans- 
ferred to paper.” 

Another spectator dwells upon 
the gallantry of his bearing, the 
dignity of his gestures, the warmth 
of his manners, his sonorous 
voice, and the many graces which, 
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as the writer said, made him “the 
proper favorite” of the ladies who 
so thronged the bar and even the 
judges’ platform as almost to push 
them from their seats. The writ- 
er adds the audacious pun that 
“the liberty of the press” was 
never carried to a more dangerous 
extent—and all this about a sordid 
question of the bankruptcy law. 

Such was the old court—a court 
of leisure, deliberation, and dig- 
nity, where men had the time and 
took the pains to exhaust the pos- 
sibilities of reasoning upon the 
great principles of order and lib- 
erty. 

Burke has somewhere said that 
society is a sacred compact be- 
tween the noble dead, the living, 
and the unborn. 

Does not the Supreme Court of 
the United States realize this gen- 
erous ideal? It compels the living 
generation, too often swept by self- 
ish interests and frenzied pas- 
sions, to respect the immutable 
principles of liberty and justice 
formulated by men who long since 
have joined the silent majority, 
and who, if they continue to rule 
the destinies of a nation, can only 
do so “from their urns.” The 
court is also the trustee for the un- 
born, for it protects their heritage 
from spoliation in the mad ex- 
cesses of party strife of living gen- 
erations. Thus, the Supreme 
Court of the United States must 
often defeat the ardent purposes 
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of the living and affront the pride 


thirty years, and on a scale un- 


of power of temporary majorities, gy precedently vast, to solve the great 


Such has been its experience 
from its foundation. Continuously 
through its history its great de- 
cisions, when they thus defeated 
some momentary wish of the ma- 
jority, have caused a violent reac- 
tion against the moral power of 
the court. Only a people with suf- 
ficient genius for self-restraint 
and willing to accept the judg- 
ments of a court as the final con- 
science of the nation in matters of 
constitutional morality, could make 
such an institution workable in a 
proud democracy, and _ nothing 
seems to me nobler in the history 
of the American Republic than the 
fact that while each unpopular de- 
cision of the court has been fol- 
lowed by a temporary attack upon 
its powers, yet the sober second 
judgment of the American people 
has always been to accept loyally 
the judgment of this great court. 

The American Republic has at- 
tempted for over one hundred and 


problem of government by the peo- 
ple. It has been a period of fierce 
controversy and bitter party strife. 
Like the ocean, the political life 
of the American Republic is at 
times placid, with hardly a ripple 
upon its surface, and then the fur- 
ious storms of discontent lash the 
waters into violent and angry seas. 
But always the Supreme Court 
stands as a great lighthouse, and 
even when the waves beat upon it 
with terrific violence, as in the 
Civil War, when it was shaken to 
its very foundation, yet after they 
have spent their fury, the great 
lamp of the Constitution—as that 
of another Pharos—is seen still 
sending forth upon the troubled 
surface of the waters the benig- 
nant rays of those immutable prin- 
ciples of liberty and justice which 
alone can make a nation free as 
well as strong.—Extracts from 
Lecture delivered at Gray’s Inn 
Hall, London. 


OFFICE WINDOWS 


Dull books and musty tomes upon the walls; 

Dun shadows lurking in the winding halls. 

Footsteps re-echoing upon the stair, 

And strident voices on the midday air. 
(But on the east, two windows frame the sky, 
Green hills and valleys, where the deep pools lie!) 


Dull books that whisper of a thousand wrongs; 

Sad tomes with dirges only,—never songs! 

What jesting fate threw in my lot with you? 

My spirit’s soaring skyward to the blue! 
(For on the east, two windows frame the sky, 
Green hills and valleys, where the deep pools lie!) 


Mildred Lee, Granite Falls, Minn. 
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Phases of the Work of the Supreme 
Court 


BY HON. ROBERT V. FLETCHER 
of the Chicago Bar 


BSES38S I GROW older, and I 
UJ lelieve more given to 
l) A SE ontemslative, not to say 
U | et philosophical moods, I 
tind my thought and reading turn- 
ing with increasing interest to the 
work of that great tribunal as it 
has developed through the years 
that stretch their course from the 
first tap of John Jay’s gavel in 
New York in February, 1790, to 
the latest pronouncement of the 
court. That interest grows out of 
my increasing conviction that our 
greatness as a nation, our present 
proud position of eminence among 
the commonwealths of the earth, 
have their root in the wisdom of 
the fathers framing and securing 
the adoption of our Constitution 
with all its checks and balances. 
That immortal document, estab- 
lishing our federated system of 
government, with its unique plan 
of preserving to the states the con- 
duct of local affairs, while at the 
same time creating an agency hav- 
ing supreme power in the manage- 
ment of affairs that are essentially 
national became an effective force 
in our history, only by reason of 
the vitality breathed into it by the 
Supreme Court of the United 
States. Publicists, statesmen and 


political writers of every country 
unite in their expression of wonder 
and admiration, when they deal 
with the American Constitution. 
They speak the language of ex- 
travagant eulogy in their comment 
upon its style, its terseness; its 
masterly definitions, its catalogue 
of fundamental rights, its clear 
distinctions, its admirable distri- 
bution of powers, its adaptation of 
the classic forms of government to 
conditions in this Western World, 
the marvelous flexibility which has 
made it suitable to the needs of 
every age and every condition of 
material development. Such writ- 
ers comment with astonishment 
upon the learning and far-sighted- 
ness of the little band of back- 
woods statesmen who, in framing 
our fundamental law, if I may bor- 
row a nautical term, steered by 
dead reckoning, guided by their 
study of ancient and modern forms 
of government, as such forms ex- 
isted under conditions of thought 
and civilization, quite foreign to 
those that flourished in the land of 
the Puritans, the Quakers and the 
Cavaliers. There is no disposition 
on my part to depreciate the re- 
markable words of the fathers—of 
Madison, Hamilton, Franklin and 
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Washington, to name the great au- 
thors of the Constitution in the or- 
der of responsibility. But it 
should be remembered that wise 
and learned and patriotic men in 
almost every age have tried their 
hands at framing codes of funda- 
mental rules for the government of 
idealistic states. The work of 
these thinkers, scholars and critics 
form a part of the training of 
every statesman, but upon none of 
them has been builded the super- 
structure of a great nation such as 
the United States with its brief 
history of glorious achievement 
and its promise of still mightier 
growth. And yet, it is probably 
safe to assert that our Constitu- 
tion when placed beside these fin- 
ished products of the World’s 
greatest philosophers would not 
immediately reveal its superiority. 
Viewed simply as an intellectual 
exercise, considered apart from 
the history of the nation, of which 
it is the fundamental law, shorn 
of the prestige which attends dem- 
onstrated success, I doubt if this 
document would have ever taken 
its place as a great masterpiece in 
the galaxy of political efforts. Its 
distribution of the powers of gov- 
ernment among executive, legisla- 
tive and judicial departments was 
not new. The enumeration of the 
fundamental rights of man in the 
Constitution itself and in the early 
amendments, while constituting a 
noble catalogue of natural and in- 
alienable privileges may be found 
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in the writings of almost every 
political thinker from Plato to 
Jean Jacques Rousseau. That 
which distinguishes our Constitu- 
tion from every other form of gov- 
ernment is the division of author- 
ity as between the states, the orig- 
inal sources of all power, and the 
Federal government, that unique 
agency which the state created for 
the conduct of national affairs. If 
an intelligent student of political 
affairs, unfamiliar with the course 
of our judicial history, should read 
this Constitution of ours for the 
first time, I dare say his first im- 
pression would be one of amaze- 
ment at the brevity and generality 
of the language employed. In 
view of the extent of our govern- 
mental activities and the complex- 
ity of our modern civilization, as 
exemplified in American life, such 
a student might naturally expect 
to find in our fundamental law de- 
tailed instructions, covering thou- 
sands of intricate situations. But 
instead he would find only the bar- 
est outline of a system contained 
in a few printed pages, marked by 
extreme simplicity of style and 
notable more for what is omitted 
than for what it contains. If we 
were now to assemble a convention 
to frame a Constitution for the 
United States, it is safe to say that 
there would emerge from its delib- 
erations a document much more 
voluminous, and perhaps for that 
reason, much more obscure than 
the one we live under..... 
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Much has been said by way of 
eulogy, as to the flexibility and 
adaptability of our Federal Con- 
stitution to ever changing condi- 
tions. It has been graphically and 
eloquently pointed out that the 
Constitution was written toward 
the close of the eighteenth century, 
before the age of modern inven- 
tion, when the United States con- 
sisted of only thirteen colonies 
stretching along the Atlantic sea- 
board, scanty as to population and 
meagre as to wealth; that the men 
who framed it could not have an- 
ticipated the expansion of our ter- 
ritorial limits, the increase of pop- 
ulation and industry, the invention 
of labor-saving machinery, the 
creation of great systems of rail- 
road and water transportation, the 
growth of mighty cities and the 
primacy of this country among the 
commonwealths of the world. And 
since these remarkable changes 
could not have been foreseen and 
provided for, it is a subject of won- 
der that the Constitution has been 
found sufficient to meet the ever- 
changing problems that have con- 
stantly presented themselves with 
each of these epoch - making 
changes in the conditions of our 
national life. If we search for the 
quality that underlies this remark- 
able flexibility, it will be found, I 
think, in the generality of the Con- 
stitution’s provisions, its careful 
omission of details, its use of 
words that may be construed com- 
prehensively so as to make them 
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applicable to varying conditions. 
As an illustration of the thought I 
am struggling to express, refer. 
ence may be made to the Commerce 
Clause which empowers the gen- 
eral government to regulate com- 
merce among the states. If the au- 
thors of the Constitution had used 
language which was applicable 
only to the instrumentalities and 
phases of commerce which were 
then in existence and to methods 
of regulation with which they were 
then familiar, it is obvious that 
with the growth of the country and 
with the progress of invention, 
only by repeated and successive 
amendments could the Constitution 
have been rendered effective as a 
grant of necessary power. 


It must be apparent that the 


very generality of the Constitu- 
tion, and its lack of specific detail 
have vastly contributed to aug- 
ment the authority of the Supreme 


Court. That tribunal throughout 
its history has been called upon to 
deal with situations constantly 
presenting new phases, not cov- 
ered by any express provision of 
our basic law. The decision of 
such questions has called for the 
most profound consideration of 
the spirit of the Constitution, its 
essential, living spirit, in order 
that from this source rather than 
from the bare meager letter of the 
document there may be derived 
the true canons of construction. 
Properly to interpret and apply, in 
certain exigencies, these vague and 
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indefinite provisions of the Consti- 
tution has frequently called for 
the exercise of qualities of judicial 
statesmanship of the highest or- 
der. I do not mean to imply that 
the Supreme Court has needlessly 
indulged in judicial legislation, 
which I consider one of the grav- 
est faults of a judge. I mean no 
more than that it was a part of our 
good fortune that the bench of the 
Supreme Court has been occupied 
by men of such learning, industry, 
vision and patriotism, so deeply 
imbued with the true theory of our 
system of government that they 
have been able, with rare excep- 
tions, to direct the course of our 
development along lines of sanity 
and wisdom, while at the same 
time keeping within the letter and 
spirit of the fundamental law. I 
think it may well be subject of 
legitimate debate whether, in giv- 
ing credit to those whom we are 
pleased to denominate the fathers 
of the Constitution, we should as- 
sign the first place to Madison, 
Hamilton and their associates who 
sat in the great convention at Phil- 
adelphia, and afterwards wrote 
the Federalist, or to Marshall, 
Story, Taney and their brethren 
who sat upon the bench and inter- 
preted our basic law.—From Ad- 
dress delivered before the Missis- 


sippi State Bar Association, May 
28, 1925. 


A. B. A. Meeting 


"THE forty-eighth annual meeting 
of the American Bar Association 
was held at Detroit on September 
2-4. The session was largely at- 
tended and was filled with matters of 
interest to the legal profession. 
President Hughes presided at a ma- 
jority of the sessions. Other presid- 
ing officers at various sessions were 
Past Presidents Hon. R. E. L. Saner, 
Hon. John W. Davis and Hon. Alton 
B. Parker and Hon. Walter S. Foster, 
President of the Michigan State Bar 
Association. 

Addresses were delivered by the 
President Hon. Charles E. Hughes, 
Hon. Charles W. Warren, Hon. G. W. 
Wickersham, Hon. Frank B. Kellogg, 
Secretary of State, and Hon. John G. 
Sargent, Attorney General of the 
United States. 

The Association had as guests of 
honor, The Right Honorable Lord 
Buckmaster, former Lord Chancellor 
of England, and Mr. Manuel Four- 
cade, Batonnier of the Paris Bar. 

The question of the form of a uni- 
form law upon the question of arbi- 
tration developed a conflict of opin- 
ion between two of the Committees, 
each having a special bill in charge, 
which culminated in a spirited de- 
bate before the Convention, and was 
marked by several eloquent ad- 
dresses by representatives of the re- 
spective positions. One Committee 
was in favor of an arbitration law 
which would authorize the insertion 
in any contract of a provision bind- 
ing the parties to submit any ques- 
tion which might arise under it to 
arbitration; while the other Commit- 
tee favored a law more in keeping 
with the common-law rule which 
limits provision for arbitration to 
existing controversies. Upon refer- 
ence of the matter to the Convention, 
the vote favored the latter proposi- 
tion. 

Hon. Chester I. Long of Wichita, 
Kan., was chosen President of the 


- Association for the ensuing year. 
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Assault — excessive punishment — 
malice. Though a parent has a legal 
right te punish and chastise his child, 
where the jury finds that such punish- 
ment was in excess of that contem- 
plated by law, it is held in State v. 
McDonie, 96 W. Va. 219, 123 S. E. 405, 
that such fact may be treated as proof 
of malice on the part of the parent as 
well as of guilty intent. 

Criminal homicide or assault by ex- 
cessive or improper punishment in- 
flicted upon a child by his parent or 
one in loco parentis, is treated in the 
annotation appended to this case in 37 
A.L.R. 699. 


Automobiles — negligence in driv- 


ing in dust. One is held to be negli- 
gent in continuing to drive his auto- 
mobile along a narrow road when the 
dust has become so thick that occu- 
pants of the car cannot see 10 feet 
ahead of them, in the Louisiana case 
of Castile v. Richards, 102 So. 398, 
annotated in 37 A.L.R. 586, on the 
duty of a driver of an automobile 
whose view is obscured by dust, 
smoke or atmospheric conditions. 


Banks — duty to look to immediate 
indorsers for payment. A bank which 
is a bona fide holder of commercial 
paper is held not bound to appropriate 
the unappropriated deposit account of 
its immediate indorsers to the pay- 


ment of the paper before pursuing its 
remedy against the maker and other 
indorsers, in Landers Co. v. Lincoln- 
Alliance Bank, 298 Fed. 79, which is 
accompanied in 37 A.L.R. 576, by an 
annotation on the duty of a bank to 
prior parties to the paper to apply a 
deposit to the credit of an indorser of 
paper owned by the bank. 


Contempt — subpenaing unneces- 
sary witnesses. That an accused is 
not guilty of contempt in causing sub- 
peenas to issue for a large number of 
witnesses who can give no material 
testimony in the case is held in the 
Arkansas case of Ex parte Stroud, 268 
S. W. 13, 837 A.L.R. 1111, which is ap- 
parently the first judicial pronounce- 


ment on the question. : 


Corporations — right to convey. 
While the state, in a proper proceed- 
ing for that purpose, might have over- 
thrown the title of a corporation hold- 
ing real estate in excess of its powers, 
not having done so, it is held in State 
v. American Baptist Home Mission 
Soc. 96 W. Va. 447, 123 S. E. 440, that 
the corporation may in the meantime 
convey an indefeasible title to another. 

The power of a corporation to pass 
the title to real property which it holds 
in excess of its powers, is considered 
in the annotation which follows this 

case in 37 A.L.R. 200. 
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Corporations — forc:jn — when 
doing business. A corpuration organ- 
ized under the laws of another state, 
not for financial profit, which in this 
state performs all the functions it is 
authorized to do by its charter under 
the laws of the state of its organiza- 
tion, is held to be doing business in 
the state, within the meaning of the 
Kansas foreign corporation laws, in 
State ex rel. Griffith v. Knights of the 
Ku Klux Klan, 117 Kan. 564, 232 Pac. 
254, which is accompanied in 37 A.L.R. 
1267, by an annotation on the applic- 
ability to corporations not organized 
for profit, of statutes prescribing con- 
ditions under which foreign corpora- 
tions may do busiiess within the 
state. 


Criminal law — e;fcct of commit- 
ted crime on consp-racy. A _ con- 
spiracy to commit a cvime is held not 
to cease to be a crime because the an- 
ticipated crime is actually committed, 
in Sneed v. United States, 298 Fed. 
911, annotated in 37 A.L.R. 772, on 
nag of conspiracy in completed of- 
ense. 


Damages — allowanc2 for malicious 
prosecution. Damages for malicious 
prosecution it is held is the Massachu- 
setts case of Rich v. Rogers, 146 N. 
E. 246, may include ¢.n allowance for 
humiliation, mental suffering, every- 
thing done by police officers within 
their authority, the change of conduct 
and manner of acquaintances toward 
the plaintiff, and any financial loss re- 
sulting directly from the prosecution. 

An annotation on injury incident to 
notoriety or publicity as an element of 
damages in an action for malicious 
prosecution follows this case in 37 
A.L.R. 656. 


Damages — injury to minor — loss 
of earnings. In estimating the dam- 
ages for injury to an unemancipated 
minor it is held in the Colorado case 
of Pawnee Farmers’ Elevator & Sup- 
ply Co. v. Powell, 227 Pac. 836, an- 
notated in 37 A.L.R. 6, that no allow- 
ance can be made for loss of earnings 
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ie, 
during his minority, since such item 
belongs to the parent. 


Electricity — power to prescribe 
character of fittings. That an electric 
power company may prescribe the 
method of grounding the wires of a 
residence and the character of switch 
box by which the current shall be sup- 
plied to it, is held in the Vermont case 
of Hawkins v. Vermont Hydro-Elec- 
tric Corporation, 126 Atl. 517, which 
is annotated in 37 A.L.R. 1359, on the 
right of a public service corporation 
to prescribe the fixtures to be used in 
connection with its service. 


Evidence — to show agreement as 
to liability of indorsers of note. One 
indorsing a note before delivery is 
held entitled in Wittemann v. Sands, 
238 N. Y. 434, 144 N. E. 671, to show 
by parol an agreement that he was not 
to be liable to the payee, notwith- 
standing the provision of the Negoti- 
able Instruments Act that where a 
person not otherwise a party to such 
instrument places his signature there- 
on before delivery, he is liable to the 
payee and all subsequent persons if 
the instrument is payable to the order 
of a third person. 

An annotation on parol evidence as 
to the liability of an irregular in- 
dorser to the payee, accompanies this 
case in 37 A.L.R. 1216. 


Executors and administrators — 
liability for administering estate of 
living person. One administering up- 
on and distributing the property of an 
absentee who is alive is held to be 
liable to him for the value of the es- 
tate administered in the Michigan 
case of Beckwith v. Bates, 200 N. W. 
151, 37 A.L.R. 819, which seems to be 
a decision of first impression. 


Habeas corpus — pleading guilty 
to barred offense. That one who 
pleads guilty to a charge of embezzle- 
ment cannot, by proceedings in habeas 
corpus, secure his release by showing 
that the prosecution was barred by the 
Statute of Limitations at the time he 
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was arrested, is held in Re Johnson, 
117 Kan. 136, 230 Pac. 67, 37 A.L.R. 
1114, which seems to be a case of first 
impression. 


Innkeepers — negligence — accu- 
mulation of rubbish — fire. That the 
mere accumulation in the basement of 
a hotel of such boxes and rubbish as 
would ordinarily accumulate in such 
places is not evidence of negligence on 
the part of the hotel keeper, which will 
charge him with liability for injury to 
a guest by attempting to escape when 
they take fire and fill the building with 
smoke, is held in the Iowa case of Bell 
vy. Dougherty, 200 N. W. 708, annotat- 
ed in 87 A.L.R. 154, on liability of an 
innkeeper to a guest for an injury due 
to fire. 





Insurance — accident — one under 
influence of narcotic. Where an ac- 
cident insurance policy provides that 
no recovery can be had thereunder for 
injury sustained while the insured was 
“under the influence of any intoxicant 
or narcotic,” it is held in Mabee v. 
Continental Casualty Co. 37 Idaho, 
667, 219 Pac. 598, that before the in- 
surance company can avoid the policy 
on that ground it must appear that the 
insured, who suffered fatal injury, 
was under such influence to a degree 
that substantially impaired his judg- 
ment in the exercise of the faculties 
essential to his safety and made him 
irresponsible for his acts. 

The question of the construction of 
a provision of an accident policy ex- 
cluding liability for injury or death 
while intoxicated or under the in- 
fluence of intoxicants or narcotics, is 
— in the annotation in 37 A.L.R. 


Insurance — wrongful acts of in- 
sured. The wrongful acts of insured 
are held in Rhode Island Ins. Co. v. 
Fallis, 203 Ky. 112, 261 S. W. 892, an- 
notated in 37 A.L.R. 432, not to be the 
cause of the destruction of his prop- 
erty, so as to prevent recovery of the 
insurance thereon, where, after com- 
mitting a murder, he sought refuge in 
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his house and the sheriff, to intimidate 
him into surrendering, ordered shots 


to be fired into the building, which 
set it on fire. 


Insurance — right to insurance 
money upon destruction of property 
pending sale. Pending time for per- 
formance of an executory contract for 
sale of real estate, insurance carried 
by the vendor upon the property is 
held to be for his own exclusive bene- 
fit, upon which the vendee has no 
claim in case of the destruction of the 
property by fire, in Brownell v. Board 
of Education, 239 N. Y. 369, 146 N. 
E. 630, annotated in 37 A.L.R. 1319, 
on right of vendor and purchaser inter 
se in respect of proceeds of insur- 
ance, 


Insurance — insurable interest in 
automobile. A purchaser of an auto- 
mobile who does not receive the as- 
signment prescribed by a mandatory 
provision of statute is held to acquire 
no insurable interest in the car, in the 
Missouri case of State ex rel. Con- 
necticut F. Ins. Co. v. Cox, 268 S. W. 
87, which is followed in 37 A.L.R. 
1456, by an annotation on civil rights 
and liabilities as affected by a fail- 
ure to comply with a statute upon the 
sale of a motor vehicle. 


International law — effect of for- 
eign dissolution of corporation. -A de- 
cree of the Russian Soviet government 
nationalizing an insurance company, 
is held to have no effect in the United 
States further than justice and public 
policy require that effect be given 
it, in James & Co. v. Second Russian 
Ins. Co. 239 N. Y. 247, 146 N. E. 369, 
which is accompanied in 37 A.L.R. 720, 
by an annotation on extra-territorial 
effect of confiscations of property and 
nationalization of corporations. 


Libel — implying insolvency of 
bank. Words raising doubt as to the 
solvency of a bank, and implying the 
making of false reports to deceive the 
bank examiner, are held to be action- 
able per se in the Wisconsin case of 


“LT. ed.”—The Service Set of U. S. Reports 




















ee LE LLL, 


I 





CASE AND COMMENT 


“Tl have no Federal pra 
Supreme ( 


: Mee legal profession looked upon 
. @) the decisions of the United 
States Supreme Court as useful only 
to the Federal practitioner. 
Thinking lawyers, to-day, know that 
among the decisions of the Supreme 


And of course you'll) 
its many service fed 


You can learn all about these service features by cheth 


The Lawyers Co-operative 
New York 





~ 


upon 


nite I A Publisher’s Willingness to Test 
_ the Soundness of that Opinion 


only 


y that 
reme & 


EDEL 
Dcemnientiesientatieiete al 


_ An Unprecedented 
Op portunity for 1000 Lawyers 
























. Every decision of the U. S. 


Our Friends Tell Us that the: in 
of the Supreme Court’s Decisth 


A POPULAR-PRICED 


To test the accuracy of this statement we 















SPECIAL REPRIN} U 
1000 SETS FOR BDI 


PRICE WITHIN 


This low price is frankly an experiment. If the 
popularity to create a demand that will warrant qi 


FAC 


Ce 








aT 


outcome 1000 lawyers have the opportunity tositomp 
and on liberal terms. 


CONTENTS 







Supreme Court from its be- 
ginning down to and includ- 
ing the 1924-25 term (vols. 
1-268 inclusive) fully reported. 


. Exhaustive headnotes pre- 
pared by our editors for casss ° 


not headnoted by the court. 


. Epitomized counsel's briefs 


wherever helpful. 


. Annotations appended to re- 


ported cases showing bearing 
of other decisions on the 
same points—the orignal and 


exclusive editorial notes that 
have made L. ed. the most 
useful and most used edition 


of U. S. Reports. 








Read These Specificationg Dc 


FORM 





The entire 268 volumes reprinted 
from original L. ed. plates, in 35 
books by the use of a special 
thin paper of great opacity and 
durability. Binding of standard 
Co-op. buckram with handsome 
red upper label and black lower 
label stamped in gold—a set you 
will be proud to own and made 
to last a life time. 


~©) 
@ 





PAC 








pies 9! 
or 3 


the ne Use by All Classes of Lawyers 


@repared, under the specifications given below, a 


U. S. L.ED. LIMITED TO 
DIATE DELIVERY AT A 
BACH OF EVERY LAWYER 


heme Court’s decisions have grown sufficiently in general 
qagoduction a low price can be maintained. Whatever the 
mplete set of U.S. Reports at a very attractive figure 


Don’t Lose This Opportunity 


PACE DELIVERY 


pies 912 linear 


1000 sets available for prompt 
or 3! stand- 


delivery in full—no waiting. 
First orders take them. 


For price and terms send in the 
coupon on the next page. 


e 





Tear Off this Sheet, Write Yours 
Name and Address Below, eng: 
Mail to 


THE LAWYERS Co-OP. PUB. CO. 
ROCHESTER, N. Y. 


ae we will send you by return mail full par- 


ticulars with price and_ terms. oisecabolll : 
there are only 1000 sets assured. Quick. : 
action is desirable. i 


Name __ 
I eee ee 


City and State 





CASE AND COMMENT 


I don’t need the U. S. 
Reports” 


—OLD SAYING. 


Court are a multitude of ruling pre- 
cedents on questions that confront the 
business lawyer daily. 

B Access to the Supreme Court Re- 
ports is a necessity; their ownership is 
the hallmark of the thorough and 
established practitioner. 


Lawyers’ Edition with 
obtainable elsewhere. 


bervice Features’ brochure on card inside back cover. 


ing Co. $s Rochester, N. Y. 
Shanghai 





CASE AND COMMENT 


Ridgeway State Bank v. Bird, 202 N. 
W. 170, annotated in 37 A.L.R. 1343, 
on libel or slander affecting bank. 


Master and servant — liability for 
injuries inflicted by servant upon his 
wife. A master is held in the lowa 
case of Maine v. Maine & Sons Co. 201 
N. W. 20, annotated in 37 A.L.R. 161, 
not to be liable for personal injuries 
negligently inflicted by his servant 
upon the servant’s wife, where the 
wife has no right of action against 
her husband for such injuries. 


Mortgage — priority — judgment. 
The rule giving equality of lien to two 
judgments entered the same day, is 
held not to apply as between a judg- 
ment and a mortgage, in the Iowa case 
of White v. Briggs, 200 N. W. 712, an- 
notated in 37 A.L.R. 265, but that 
priority will be accorded to the one 
first recorded, 


Municipal corporations — power 
to provide pension. Provision of a 
pension for municipal employees is 
held in the Michigan case of Bowler 
v. Nagel, 200 N. W. 258, annotated in 
87 A.L.R. 1154, not to contravene a 
constitutional provision that no city 
shall have power to loan its credit, nor 
to assess, levy, or collect any tax or 
assessment for other than a public 
purpose. 


Nuisances — injunction against 
industrial plant. A nurseryman locat- 
ed adjacent to a large city constituting 
an industrial center, in which great 
quantities of bituminous coal are con- 
sumed, is held not entitled in Elliott 
Nursery Co. v. Duquesne Light Co. 
281 Pa. 166, 126 Atl. 345, to enjoin the 
operation of a plant adjacent to his 
property, for the generation of elec- 
tricity to meet the needs of two coun- 
ties, because ashes and gases are cast 
upon his plants, to their injury, where 
the best appliances known to prevent 
injury are in use in the plant. 

This case is accompanied in 37 
A.L.R. 793, by an annotation on gas, 
water, or electric light plant as a nui- 
sance, and the remedy therefor. 


Nuisances — injunction not al- 
lowed against manufacturing estab- 
lishment. That injunction will not lie 
against the operation of a sawmill 
which is one of the important indus- 
tries of the state at the suit of a neigh- 
boring property owner, who is injured 
by ashes and cinders thrown upon the 
property from the refuse burner of 
the mill, if the injury can be compen- 
sated by an award of damages, is held 
in Bartel v. Ridgefield Lumber Co. 131 
Wash. 183, 229 Pac. 306, annotated in 
37 A.L.R. 683, on saw or planing mill 
as a nuisance. 


Partnership — between bank and 
individuals — construction of agree- 
ment. A partnership between a bank 
and individuals is held to be created 
in Snow Hill Banking & T. Co. v. 
Odom Drug Co. 188 N. C. 672, 125 S. 
E. 394, by an agreement by which the 
bank undertakes to furnish a stock 
and fixtures owned by it and an addi- 
tional sum to replenish the stock, and 
the individuals agree to manage the 
store for one half the net profits, with 
the right to purchase the business by 
paying what the bank has invested. 

The subject of a bank as partner in 
other business is treated in the anno- 
tation appended to this case in 37 
A.L.R. 1101. 


Pleading — abuse and calling 
names. That no action lies for a mere 
verbal abuse and calling of names in 
the absence of an allegation of special 
damages, is held in Vinson v. O’Mal- 
ley, 25 Ariz. 552, 220 Pac. 393, which 
is accompanied in 37 A.L.R. 877, by 
an annotation on abusive words as 
slander or libel. 


Principal and surety — right of 
surety to have principal’s property 
first applied. When a principal and 
surety each mortgages his own prop- 
erty to secure the debt of the princi- 
pal, the surety is held to be entitled 
to have the property of the principal 
sold first, and the proceeds of the sale 
applied in satisfaction of the debt, in 
Robbins-Sanford Mercantile Co. ¥. 
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Johnson, 166 Ark. 330, 266 S. W. 260, 
which is followed in 87 A.L.R. 1258, by 
an annotation on the right of a surety 
or his privies to require a creditor to 
resort to security given by the princi- 
pal before enforcing the security given 
by the surety. 


Public improvements — right to 
assess railroad property. The assess- 
ment for street improvement of prop- 
erty belonging to a railroad company 
is held to be controlled substantiaily 
by the rules governing other cases for 
local improvements, in the Vermont 
case of Barre v. Barre & C. R. Co. 123 
Atl. 427, 37 A.L.R. 207. 

The assessment of a railroad right 
of way for local improvements, is the 
subject of the annotation in 37 A.L.R. 
219. 


Sale — condition — effect. The 
seller of personal property may make 
a conditional sale thereof, reserving 
title until payment of the purchase 
price, but such reservation of title is 
only as security for the purchase price, 
and, if the property is recovered by 
the seller it is held in Bankston v. 
Hill, 134 Miss. 288, 98 So. 689, that 
he must deal with it as security, and 
with due regard to the equitable 
rights of the purchaser. 

This case is accompanied in 37 
A.L.R. 88, by an annotation on the 
rights and remedies as between par- 
ties to a conditional sale after the sel- 
ler has repossessed himself of the 
property. 


Succession taxes — liability of 
dower to Federal estate tax. The pro- 
vision of the Federal estate tax law 
that the value of the gross estate shall 
include any interest of the surviving 
spouse existing at the time of deced- 
ent’s death as dower or curtesy is held 
not to require deduction of a tax from 
such dower or curtesy interest if it 
would be contrary to the policy of the 
state of decedent’s domicil, in Thomp- 
son v. Union & M. Trust Co. 164 Ark. 
411, 262 S. W. 324, annotated in 37 
ALR. 536, on the question of suc- 
cession or estate tax in its application 
to dower and statutory allowance. 
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Trusts — effect of beneficiaries’ de- 
sire for termination. That the desire 
of the beneficiaries to terminate a 
trust created by a will cannot prevail 
over the intention expressed in the 
will that it shall continue during the 
lifetime of a specified person, is held 
in Re Hamburger, 185 Wis. 270, 201 
N. W. 267, which is accompanied in 
37 A.L.R. 1413, by an annotation on 
the termination of a trust where the 
beneficiary has power to dispose of the 
property, or is given the entire bene- 
ficial interest. 


Trusts — right to retain invest- 
ments of creator. That a testamen- 
tary trustee cannot, in the absence of 
authority from the testator, at the re- 
quest of the life tenant, retain invest- 
ments left by testator in business en- 
terprises which are not legal invest- 
ments for trust funds under the laws 
of the state, is held in the Wisconsin 
case of Re Leitsch, 201 N. W. 284, 
which is followed in 37 A.L.R. 547, by 
an annotation on the right of a trus- 
tee to retain unauthorized securities 
held by the testator or creator of a 
trust. 


Usury — provision for interest on 
unpaid interest. A contract evidenced 
by a promissory note for the payment 
of a principal sum of money, with 10 
per cent interest thereon to be paid 
annually, and which stipulates that, 
“if the interest be not paid when due, 
to become as the principal then and 
annually thereafter, and bear the 
same rate of interest,” is not a con- 
tract for the payment of more than 10 
per cent interest on money due, and 
is held not to be usurious, in Jones v. 
Nossaman, 114 Kan. 886, 221 Pac. 271, 
which is accompanied in 37 A.L.R. 
317, by an annotation on the validity 
of an agreement to pay interest on in- 
terest. 


Venue — of action for libel — 
mailing newspaper to other county. 
That an action for newspaper libel 
must be brought in the county where 
the paper was printed, although it was 
mailed to another county for circula- 
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tion, under a statute providing that 
all actions for personal injuries must 
be brought in the county where the 
injuries occurred, is held in Age- 
Herald Pus. Co. v. Huddleston, 207 
Ala. 40, 92 So. 193, which is followed 
in 37 A.L.R. 898, by an annotation on 
the venue of an action for libel in a 
newspaper. 


Wills revocation divorce. 
Revocation of a will in favor of a wife 
will be implied from a divorce it is 
held in the Michigan case of McGraw 
v. McGraw, 199 N. W. 686, where 
there were no children of the mar- 
riage, the property came to the man 
from his father’s estate after the di- 
vorce was granted, and he had near 
relatives to waom he might be pre- 
sumed to have preferred his fortune 
to go, while the wife had, by her con- 
duct, waived her dower and alimony 
rights so as in effect to have made a 
property settlement. 

An annotation on divorce, as affect- 
ing a will previously executed by hus- 
band or wife, accompanies this case in 
37 A.L.R. 308. 


Workmen’s compensation — effect 
of award on right to recover from 
wrongdoer. An award for the death 
of an employee under the Workmen’s 
Compensation Act, is held not to bar 
a right to recover against the wrong- 
doer for the death, in the Washington 
case of Reutenik v. Gibson Packing Co. 
231 Pac. 773, which is followed in 37 
A.L.R. 830, by an annotation on rights 
and remedies waere an employee was 
injured by a third person’s negligence. 


Recent British Cases 


Carriers — liability for failure to 
deliver intoxicating liquor imported 
for unlawful sale — unenforceable 


contract. That contracts for the car- 
riage of intoxicating liquor, delivered 
in Quebec by vendors at the direction 
of the vendees, and providing for car- 
riage to a destination in Ontario, if 
not void were at least unenforceable, 
upon the principle that no court will 
lend its aid to one who founds his 


cause of action upon an immoral or 
illegal act, was held in Major y, 
Canadian P. R. Co. 51 Ont. L. Rep. 370, 
12 B. R. C. 250, where the carrier in 
in an action for a loss of the liquor es- 
tablished that it was imported into 
Ontario for sale contrary to the tem- 
perance act of that province, and that 
the contracts of carriage were made 
for the purpose, and with the intent, 
of sending the liquor into Ontario 
contrary to the prohibition act. 

The report of this case in 12 B. R. 
C. 250, is accompanied by an annota- 
tion on the liability of a carrier for 
failure to deliver intoxicating liquor 
intended for unlawful sale or use. 


Landlord and tenant — effect of 
extension of lease on option to pur- 
chase. An agreement indorsed on a 
lease for three years and signed by 
the parties, “that this lease be extend- 
ed for three years,” is held in Sher- 
wood y. Tucker [1924] 2 Ch. 440, 
not to operate to extend an option in 
the original lease to purchase the de- 
mised premises at a stated price “dur- 
ing the three years hereby provided 
for,” such option being a collateral in- 
dependent contract, and not part of 
the lease. 

An annotation on the renewal or ex- 
tension of a lease as extending the 
time for exercising an option to pur- 
chase contained therein, accompanies 
this case in 37 A.L.R. 1239. 


Master and servant — compensa- 
tion commission on “profits 
earned” — deduction of excess profits 
duty. That “profit earned by the com- 
pany,” as used in an agreement by a 
company employing one as manager 
at a salary and a commission equal to 
£50 for every 5 per cent. “profit 
earned by the company” after a cer- 
tain per cent has been earned by the 
company, means profits divisible 
among the shareholders, that is “net 
profits,” and that in determining the 
fund upon which commission is pay- 
able, the excess profits duty must first 
be deducted, was held in Vulcan Motor 
& Engineering Co. v. Hampson [1921] 
3 K. B. 597, 12 B. R. C. 206. 
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A.L.R. Annotations in Volume 37 Include Annote*ions 


on the Following Subjects: 


Accident insurance — When insured 
deemed to be totally and continuously 
unable to transact all business duties. 
37 A.L.R. 151. 

Attachment — Attachment -or gar- 

nishment as affected by trick or device 
by which the property of or indebtedness 
to non-resident was subjected to the ju- 
risdiction. 37 A.L.R. 1255. 
_ Automobiles — Status of, and liabil- 
ity for injury to, one accompanying 
owner of car to garage or parking place. 
37 A.L.R. 1448. 

Bailment — Carrier’s liability in re- 
spect to bageage checked in parcel room. 
37 A.L.R. 762. 

Bankruptcy — Provability of judg- 
ment for tort. 87 A.L.R. 1442. 

Banks — Trust or preference in re- 
spect of funds deposited by executors, 
administrators, testamentary trustees, or 
guardians. 37 A.L.R. 120. 

Banks -— Trust or preference in fa- 
vor of individuals as to funds deposited 
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by them to credit of public treasurer in 
attempt to pay taxes. 37 A.L.R. 130. 
Banks — Right of depositor to re- 
scind, or claim a trust in respect of, a 
deposit because of insolvency of bank 
when it was made. 37 A.L.R. 620. 
Banks — Authority of bank officer or 
employee to bind bank by indorsement 
or guaranty of paner for accommoda- 
tion of third person. 57 A.L.R. 1373. 
Bills and notes — Indcrsing payment 
upon note before ma‘urity as releasing 
surety or indorser. 37 A.L.R. 477. 
Bills and notes — Reference to ex- 
trinsic agreement as affecting negotia- 
bility of bill or note. 37 A.L.R. 655. 
Bills and notes — Public records as 
affecting one’s character as a holder in 
due course of negotiable paper. 37 
A.L.R. 860. 
Bonds — Estoppel to deny validity of 
municipal bonds issued under an uncon- 
stitutional statute. 37 A.L.R. 1310. 
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Bonds — Right to obligee in surety 
bond to fill blank as to amount. 37 
A.L.R. 1395. 

Carriers — Demurrage as affected by 
notice by carrier to consignee. 37 
A.L.R. 1334. 

Checks — Fiffect of Negotiable Instru- 
ments Act on statute invalidating in- 
strument given for gambling consider- 
ation. 37 A.L.R. 698. 

Commerce — Constitutionality, con- 
struction, and effect of Federal statute 
making it an offense to transport stolen 
motor vehicles in interstate or foreign 
commerce. 37 A.L.R. 1412. 

Constitutional law — Constitutionality 
of statute relating to assignment of 
wages or salary. 37 A.L.R. 872. 

Corporations — Effect upon the cor- 
porate existence of failure to file cer- 
tificate in organizing a corporation. 37 
A.L.R. 1319. 

Criminal law — Acquittal as bar to a 
prosecution of accused for pene com- 
mitted at trial. 37 A.L.R. 1290 

Divorce — Alimony as affected by re- 
marriage. 37 A.L.R. 441 

Elections — Residence or domicil of 
student or teacher for purpose of voting. 
37 A.L.R. 138. 

Gift — What amounts to gift of debt 
or part thereof by creditor to debtor. 37 
A.L.R. 1144. 

Guardian and ward — Attempt to 
bastardize child as affecting right to cus- 
tody of the child. 37 A.L.R. 531. 

Highways — Right of way at street or 
highway intersection. 37 A.L.R. 493. 

Homicide — Killing by set gun or 
similar device on defendant’s own prop- 
erty. 37 A.L.R. 1101. 

Husband and wife — Wife’s right of 
action for loss of consortium. 37 A.L.R. 
897. 

Indemnity — Indemnity from manu- 
facturer or vendor for liability incurred 
under workmen’s compensation law for 
injury to employee by defective machine 
furnished employer. 37 A.L.R. 853. 

Insurance — Right of remainderman 
to benefit of insurance taken out by life 
tenant. 37 A.L.R. 190. 

Insurance — Provision making actual 
payment of judgment a condition of in- 
demnity insurer’s liability (“no action 
clause”), as affected by insurer defend- 
ing action against insured. 37 A.L.R. 
637. 


Insurance — Insurance against injur- 
ing property or person of third person as 
liability or indemnity insurance. 37 
A.L.R. 644. 


Insurance — Duty of indemnity insur- 
er to compromise claim. 37 A.L.R. 1484, 

Interest — Rate of interest chargeable 
against guardians, executors or admin- 
istrators, and trustees. 37 A.L.R. 447, 

Intoxicating Liquor — Constitutional- 
ity of statute making unlawful posses- 
sion of intoxicating liquor legally ob- 
tained, or providing for its confiscation. 
37 A.L.R. 1386. 

Landlord and tenant — Condemnation 
of premiscs by public authorities because 
of unsafe or unsanitary condition as af- 
fecting the liability of the tenant for 
rent. 37 A.L.R. 1170. 

Landlord and tenant — Duty to dis- 
close to sublessee ownership of property. 
37 A.L.R. 1455 

Levy and seizure — Right of obligor 
in action on forthcoming bond or receipt 
for return of property seized under pro- 
cess to set up title in himself. 37 A.L.R. 
1402. 

Liens — Remedy of mortgagee or 
other holder of lien on real property 
against third person for damages to or 
trespass on property. 37 A.L.R. 1120. 

Limitation of actions — When limita- 
tion begins to run against an action to 
recover on account of removal of min- 
eral from land. 37 A.L.R. 1182. 

Officers — Power to abolish or discon- 
tinue office. 37 A.L.R. 815. 

Pension — Constitutionality of old 
age pension or assistance acts. 37 A.L.R. 
1524, 

Public improvements — Assessment 
of railroad right of way for local im- 
provements. 37 A.L.R. 219. 

Public improvements — Validity oa 
effect of condition of dedication that re- 
maining property shall not be subject 
to assessments for improvements. 37 


, ALR. 1357. 


Records — Withdrawal of paper aft- 
er delivery to proper officer as affecting 
— whether it is filed. 37 A.L.R. 

Restraint of trade — Validity, con- 
struction, and enforcement of “cold stor- 
age acts” and regulations. 37 A.L.R. 
1531. 

Subrogation — Subrogation of pur- 
chaser who discharges superior lien as 
part of purchase price, as — Tre- 
corded junior lien. 37 A.L.R 

Sunday — Power of sanaaae corpo- 
ration to legislate as to Sunday observ- 
ance. 37 A.L.R. 575. 

Wills — Incorporation into will of pro- 
visions of the will of another person by 
reference thereto. 37 A.L.R. 1476. 
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PROCEDURE AND PRACTICE BEFORE 
THE UNITED STATES BOARD OF 
Tax APPEALS. By George E. 
Holmes and Kingman Brewster. 
(John Byrne & Co., Washington, 
DRAM: cadaebiledeccesenaso ewes $4.00 


The United States Board of Tax Ap- 
peals was established by the Revenue 
Act of 1924. It is a quasi-judicial body, 
designed to be remedial in its nature, 
which gives the taxpayer the benefit of a 
prompt review and determination of his 
tax liability. The Board has functioned 
with promptness and has made numer- 
ous decisions. : 

This work will be of great assistance 
to practitioners in the presentation of 
cases before the Board. It includes chap- 
ters on the legislative history of the 
creation of the Board; on the procedure 
in the Bureau of Internal Revenue pre- 
liminary to an appeal to the Board of 
Tax Appeals; on the jurisdiction, rules 
of procedure and rules of evidence of the 
Board and on the presentation of cases 
before it, 


AN OUTLINE OF CHINESE CIVIL 
Law. By Robert T. Bryan, Jr., 
SG Serre reese $2.00 
This work has been compiled by its 
author from recognized Chinese author- 
ities and from the approved works of 
foreign authors. Long residence in 
China and the practice of law before the 
International Mixed Court at Shanghai 
have qualified the writer to deal with his 
subject. The book deals with the sources 
of Chinese law, family law, civil and 
commercial law and presents an outline 
of China’s constitutions. 


” jee 


ON THE TRAIL OF THE BAD MEN. By Ar- 
thur Train (Charles Scribner’s Sons). 
This volume takes its title from the 
rst of a series of articles which make 
up the book. This initial chapter deals 
with noted characters of the early west. 
The writer’s experiences as a prosecut- 
ing officer enable him to present the prob- 
lems of “The District Attorney” in an 
interesting way. The subjects of “Fool- 


New Books and Recent Articles 
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ish Laws,” “Sanctity by Statute,” 
“Criminal Law and Common Sense,” 
“Marriage and Divorce” and “Is it a 
Crime to be Rich” are discussed by the 
author. “Human Nature in the Court 
Room” is based on human conduct on the 
witness stand and in the jury box. 
“Twelve Good Women and True” treats 
of the characteristics of women as ju- 
rors. The law in its relation to animals 
is considered in “Animals in Court” and 
“Beware of the Dog!” The value of the 
family lawyer is shown in the chapter 
on “Have You a Lawyer.” The volume 
concludes with a good detective story en- 
titled “A Man Born to be Hanged can- 
not be Drowned.” 


MUTUALITY OF OBLIGATION IN BILATER- 
AL CONTRACTS AT LAW.—The compara- 
tively neglected question whether mutu- 
ality of the obligations of a bilateral 
contract is a prerequisite to the mainte- 
nance of an action of special assumpsit 
(or its code counterpart) by either party, 
is treated in a paper by Herman Oli- 
phant which was published in the June, 
1925 issue of the Columbia Law Review. 
As the author states: “The question is 
of great interest and importance to stu- 
dents of the law of contracts because it 
cuts to the root of the whole theory 


underlying the enforceability of informal 
promises.” 


Proor oF Goop FAITH.—The interpre- 
tation of § 59 of the Uniform Negotiable 
Instruments Law, which places the bur- 
den on the holder of an instrument of 
showing that he or some one under whom 
he claims acquired the title as holder in 
due course, when it is shown that the title 
of any person who has negotiated the 
instrument was defective, has given rise 
to numerous questions. The cases on the 
subject are discussed in the article by 
Jason L. Honigman which appeared in 
the Michigan Law Review for June 1925. 


WAIVER AND ESTOPPEL IN INSURANCE 
LAW.—This important topic is the sub- 
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ject of an able article, in the Yale Law 
Journal for 1925, written by William R. 
Vance. He expresses the “hope that the 
Northern Assurance Company case will 
soon be added to the list of insurance 
cases in the Federal Supreme Court re- 
ports that have been recently overruied 
or distinguished away and the doctrine 
of the Wilkinson case re-established.” 


No Par Stock LAws.—The dangers of 
shares without par value is discussed by 
James C. Bonbright in an interesting 
article in the American Law Review for 
July-August, 1925. He concludes: 
“Judged simply on the basis of the laws 
as they now exist, the objections to the 
removal of par value far outweigh any 
possible advantages. Unless one is ready 
to defend the release of shareholders 
from even a limited liability for corpo- 
rate debts, one cannot but view with 
alarm the recent statutes authorizing the 
issue of no-par shares. For the probable 
effect of these statutes will be to grant 
such a release in fact though not in 
form. 
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“Many writers to the contrary, the 
mere absence of the dollar sign will not 
reduce materially the opportunities of 
deception that are open to the unscrupu- 
lous promoter. But one thing it will 
accomplish; it will deprive financiers of 
their only plausible excuse for stock 
watering—the excuse that shares cannot 
always be issued at par.” 


MARTIAL LAW.—The effect of martial 
law upon a soldier’s liability to a civilian 
1s considered in an article by Gerald F, 
Flood in the University of Pennsylvania 
Law Review for May, 1925. The writer 
observes: “In the only recent cases 
in which the question has come up, the 
strict doctrine has been reaffirmed and 
the soldier has been held liable for the 
trespass when the orders under which 
he acted were in fact illegal, irrespective 
of whether they might appear so to him. 
There is, therefore, but little basis for 
the view prevalent among some of the 
theorizers on the subject that the soldier, 
acting under orders, is justified even if 
the order is beyond the authority of the 
commander to issue.” 
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Language the Lawyer’s Weapon. 

Language is the weapon with which 
the lawyer fights his battles, words the 
bricks and stones with which he builds 
his edifices. Therefore, he should be 
a diligent student of language. And 
of all ways of acquiring a mastery of 
our own tongue, the study of foreign 
languages is the best. Goethe well 
says that he who knows one language 
knows none. The mind is so consti- 
tuted that it grasps anything with 
difficulty unless it has something with 
which to compare it. In studying a 
foreign language, we are compelled to 
note the difference in grammar and 
syntax between it and our own, and 
we learn more about own own speech 
than about the foreign idiom. Then 
every language has its own peculiar 
rhythms and harmonies, and its own 
literature, so that acquisition opens 
up an entire new field of interest and 
enjoyment. But I think that the 
greatest benefit I have derived from 
my own rather extensive studies of 
foreign languages is the certainty in 
my own mind that English is the best 
of them all. There are particular re- 
spects in which some foreign tongue 
may excel our own; but, taken al- 
together, considering the richness of 
its vocabulary, its clearness, its flexi- 
bility, its freedom from unpleasant 
sounds like the German gutterals and 
the French nasals, its strong syllabic 
accent which makes it so admirably 
adapted to the varied rhythms of 
verse, above all, its literature, the 
richest, the most beautiful and the 
most wholesome in the world, English 
stands without a rival; and each day 
we should thank God fasting for our 
glorious inheritance of the English 
speech F rom Address of George B. 
Rose before the Kansas State Bar As- 
sociation, 1924. 


Ouch! 

The records of a justice of the 
peace disclose “that the said John 
Doe did assault one William Smith 
with a dangerous weapon, and shot 
him in the streets of Chiloquin”— 
possibly a new part of the anatomy. 
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Lawyer 


knows that professional con- 
tact with bar and bench, in 
and out of court, stimulates, 
makes for efficiency, broader 
vision, keener professional 
interest. - 


The American Bar Asso- 
ciation Journal 


broadens the extent of these 
professional contacts. It 
brings the practising lawyer 
in touch with the bench and 
bar of the whole country. 


Editorials, Departments 
and Articles 


are produced by men on the 
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lawyers, judges, teachers of 
law. They thus reflect in- 
timate contact with the prob- 
lems which confront prac- 
tising lawyers everywhere. 
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A Lawyer Pope 


The legal profession seems to per- 
mit its votaries to wander far afield. 
We have met members of the bar 
who drifted permanently into a doz- 
en different callings, lawyer-editors, 
lawyer-manufacturers and _ lawyer- 
priests. St. Alphonsus Ligouri was 
once in active practice as a lawyer. 
Pere Lacordaire forsook the bar for 
the pulpit. Nor do we forget St. 
Ives (1253-1303), the patron of law- 
yers. : 

Recently, Msgr. Cerretti surprised 
the Paris bar. He presented them 
a picture of Pope Clement IV, who 
died in 1268. And then it was re- 
called that this Pope once practised 
law at Paris. He had entered upon 
a secular career. He married and 
became the father of two children. 
The King of France (St. Louis) es- 
teemed him and consulted him. But 
the death of his wife turned his 
thoughts to religion. He entered a 
monastery. We find him later a bish- 
op, an archbishop and a cardinal. 
Finally, in 1265, Cardinal Foucault, 
for such was his name, was elected 
Pope. 

—The Catholic Citizen. 


’ 


A New Jersey Comment 


The only authority which they did 
cite was two cases from Pennsylvania, 
one of which, in my judgment, does 
not apply. Besides, it is well 
known that the people of Pennsylvania 
have a jurisprudence of their own, 
probably imposed upon them, at first, 
by the imperfection of their judicial 
system, which would but illy comport 
with the great principles of the com- 
mon law by which we are governed. 
Certain it is that if we were to take 
up the decisions of all the states, 
founded, as they are, upon local 
customs, colonial necessities, and legis- 
lative innovations, and attempt to 
make them the rule of adjudication 
here, we should not only disfigure and 
break down the ancient temple o€ 
justice, in which we so much glory, 
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but pile up in its place a mass of 
broken fragments, without symmetry, 
form, or beauty. Den v. Vancleve, 5 
N. J. L. 589, p. 658. Opinion written 
in September, 1819. 


A Golden Rule Will 


OHN J. EAGAN of Atlanta, presi- 
J dent of the American Cast-iron 
Pipe Company who died recently, 
made by his will an extraordinary di- 
vision of his property. Mr. Eagan, 
when made president of the company, 
stated that he proposed to make the 
principles of Christianity the founda- 
tion of his policy. A codicil to the 
original will provided for the devotion 
of all his common stock in the com- 
pany to the creation of a trust fund 
to be used to supplement salaries and 
wages of the employees to the extent 
necessary to insure them a living 
wage and to provide out-of-work bene- 
fits for employees and their families 
when unemployed. 

The codicil enjoins upon the trus- 
tees that they be guided by the sole 
purpose of so managing the concern as 
to enable it ‘“‘to deliver the company’s 
product to persons requiring it, at 
actual cost which shall be considered 
the lowest possible price consistent 
with the maintenance and extension 
of the company’s plant or plants and 
business and the payment of reason- 
able salaries and wages to all em- 
ployees of said company, my object 
being to insure ‘service’ both to the 
purchasing public and to labor, on 
the basis of the Golden Rule given by 
our Lord and Savior Jesus Christ.” 

—The Churchman. 


Fee in Advance. A speeding motor- 
ist was haled before a local justice. 
who imposed a fine of $15. The cul- 
prit drew a roll of bills and peeled 
three tens. i 

“Here,” the justice called after his 
departing back, “there are $30 here.’ 

“T know it,” said the released motor- 
ist. “I am going out of this town 
faster than I came in.” 

—Argonaut. 
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Especially Then. ‘A famous law- 
yer says that to attain success in his 
profession a young man should work 
with a will.” 

—Boston Transcript. 


What’s the Difference? 
(calling from jail window): 
man! What time is it?” 

Jumbo (looking at his watch and 
then replacing it): What’s differ- 
ence? You ain’t goin’ nowhere.” 

—Cartoons Magazine. 


At the Bank. Dusky Depositor: 
“I wants to draw out dat money I 
put in dis bank four years ago.” 

Husky Cashier: “Man, you ain’t 
got no money in here now! De inter- 
est done et up de principal long ago.” 

—Public Ledger. 


Sambo 
“Hey, 


The Verity of the Spoken Word. A 
southern magistrate had before him 
as a complaining witness a colored 
woman who had caused a man to be 
held on the charge that he had at- 
tacked her with a pair of scissors. 

“He mighty neah gouged my eye 


out, jedge,” she said. “He poke me 
in de face with them scissors, jedge, 
not once, but fo’ or five times. He 
jest cut up my face like it was a yard 
of ribbon. There ain’t no mo’ dan- 
gerous man alive, jedge.” 

The magistrate looked her over. 
She had a wide, smooth, yellow face 
that did not have a mark on it. He 
told her to repeat her story, and she 
went through it again, telling how 
the man had slashed her face with 
that pair of scissors. 


“But,” said the judge, “There isn’t 
a mark on your face.” 

“Marks!” she exclaimed, indignant- 
ly. “Marks! What care I fo’ marks, 
lemme ask yo’ that? I got witnesses, 
I tell you!” 


An All-round Citizen. A firm of 
wholesalers sold a bill of goods to a 
merchant at a small cross-roads vil- 
lage in Missouri, and when the goods 
arrived at the village, he refused 
them. The wholesale firm prepared to 
institute suit for collection, and wrote 
to the railroad agent at the village 
for information about the arrival of 
the merchandise, to the President of 
the bank for information concerning 
the financial standing of their cus- 
tomer, to the mayor of the city asking 
him to recommend a good lawyer to 
handle their case, and to the merchant, 
threatening suit if he did not make 
payment at once. He answered: 

“TI received the letter telling me I 
had better pay up. I am the railroad 
agent here, and also received the let- 
ter you wrote to the agent. I am 
president and sole owner of the local 
bank, and can assure you as to my 
financial standing. As the mayor of 
the city, I hesitate to refer you to a 
lawyer, since I am the only member 
of the bar in this vicinity. If I were 
not also pastor of the Methodist 
a I would tell you to go to 
h— a 


His Privilege. The Encored Bride 
—If you don’t quit kicking my chil- 
dren around, I’ll divorce you. 

Second Hubby—Didn’t I get those 
kids to boot? —ZJudge. 
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tion of crime. 
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Tactful Laughter. 
next case, officer?” 

“Man arrested for ogling women, 
your Honor.” 

“Ah! sort of a stare case, eh?” 
(The prisoner laughed so appreci- 
atively that his Honor let him off 
with a mild reprimand.) 

—Boston Transcript. 


“What’s the 


A Dilemma. An Australian barris- 
ter tells of a native charged in a 
country town with stealing. His so- 
licitor decided to put him in the box 
to give evidence on his own behalf. 
The magistrate, being doubtful if he 
understood the nature of an oath, un- 
dertook to examine him on the point. 

“Jacky,” he said, “you know what 
will happen to you if you tell a lie?” 

“My oath, boss,” replied Jacky, “me 
go down below—burn long time.” 

“Quite right,” replied the magis- 
trate. “And now you know what will 
happen if you tell the truth?” 

“Yes, boss. We lose ’em case.” 

—Sydney Herald. 


That’s Different. Times were hard 
and bill collectors came nearly every 
day to see Ole. This annoyed him 
very much. Every time a collector 
came he threw up his hands, shook 
his head, and talked Norwegian. One 
day a mowing machine collector 
called, and found another collector 
ahead of him, also trying to get 
money from Ole. 

“Tl’ve been working on him for 
nearly an hour, but the poor fellow 
can’t understond a word of English,” 
said the first collector, “so there’s no 
use of wasting any more time on him.’ 

“That’s too bad,” returned the 
other. “I wanted to tell him that as 
I was coming up the road one of his 
COWS broke through the fence, and 

Before he could say another word, 
Ole jumped 3 feet from the ground 
and shouted, “By yimminy jumpup, 
var she go?” and disappeared down 
the road in a cloud of dust. 

—Forbes Magazine (N. Y.). 
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Back In the Old Shop. For some 
years the traveling salesman had 
seen former President Taft break- 
fasting at the table next his own sev- 
eral times a week, when the present 
Chief Justice held the Kent Chair of 
International Law at Yale. Thescene 
was that favorite haunt of commu- 
ters and early travelers, Mendel’s 
Restaurant in the Grand Central. 

A.genial soul was the former 
President, replying affably to his 
gum-choked efforts at 
small talk. 

Then, after President Harding had 
draped Mr. Taft’s ample shoulders 
with the ermine, the salesman saw 
him no more at those early and soli- 
tary breakfasts, for the Chief Justice 
of the Supreme Court, naturally, no 
longer traveled periodically to New 
Haven. 

One morning the familiar figure 
bulked large again in the doorway 
and Justice Taft proceeded to his 
customary table for breakfast. 
“Ain’t seen you in a long time,” 
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commented his waitress. 
matter; ain’t you with them New 
Haven people any more?” 

“No,” replied the Chief Justice, 


“What’s th’ 


gravely. “I am back with the first 
people I used to work for. Good job, 
and better hours.” 

—The New Yorker. 


George Did It. George Clarke, a 
celebrated negro minstrel, on one 
occasion when being examined as a 
witness, was severely interrogated by 
a lawyer. 

“You are in the minstrel business, 
I believe?” inquired the lawyer. 

“Yes, sir,” was the reply. 

“Ts not that rather a low calling?” 

“T don’t know but what it is, sir,” 
replied the minstrel, “but it is so 
much better than my father’s that I 
am proud of it.” 

The lawyer fell into the trap. 

“What was your father’s calling?” 
he inquired. 

“He was a lawyer,” replied Clarke. 

—Philadelphia Ledger. 
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The Laugh Was on Him. An amus- 
ing practical joke was recently per- 
petrated at a London club. A mem- 
ber hurt his finger and not wishing 
to consult his own doctor he asked a 
brother member, who was a physi- 
cian, to look at it. The physician 
did so and, to the patient’s surprise, 
sent him a bill for ten shillings. The 
victim showed the bill to another 
member, a solicitor, and asked him 
what he should do. The solicitor 
promptly advised him to pay the bill, 
and sent him another for ten shill- 
ings for advice given. 

This angered the man still more 
and he complained of his treatment 
to a third member, who reported him 
to the committee for failure to meet 
his obligations. He was ultimately 
fined a case of champagne. 

—Boston Transcript. 


A New Fad—Perhaps. We some- 
times have to go outside of our own 
door to learn what is going on inside. 
Thus from Canada we get the infor- 
mation that the latest American fad 
is the sending of engraved cards an- 
nouncing the sender’s divorce. A 
possible example runs thus: 

“Mrs. John Henry Howard is 
pleased to announce 

“Her husband, John Henry, 
en the bounce.” 

—Boston Transcript. 


A Colored Preacher’s Quick Wit. 
A colored preacher in Alabama had 
at one time served a short jail sen- 
tence, and was fearful lest his con- 
gregation should discover the fact, 
as in his later years he had become 
a model of rectitude. One Sunday, 
rising to begin his sermon, his heart 
sank to see a former cell mate sitting 
in the front row. Quick thinking 
was necessary. Fixing his eye on 
the unwelcome guest, the preacher 
announced solemnly: “Ah _ takes 
mah text dis mo’nin’.from de sixty- 
fo’th chaptah and fo’ hundredth 
verse of de book of Job, which says: 
‘Dem as sees and knows me, and say 
nothin’, dem will Ah see later.’ ” 

—London Chronicle. 


is giv- 


Circumstantial Evidence. The — 
Bingville Board of Selectmen had 7 
held many sessions and finally formu © 
lated a set of auto laws that was the © 
pride of the county. 
stable felt no worriment when ar % 
stopped a motorist. : 

“Ye’re pinched for violatin’ the 
auto laws,” he pronounced. 

“Which one?” inquired the trawa ; 
eler. : 

“Durned if I know, but ye certains — 
ly hain’t come all the way down 
Main street without bustin’ one of 
them.” —The American Legion, 


A Potential Lawbreaker. “Oh, but 
judge,” protested the motorist whet” 
the rural magistrate had imposed 
$10 fine for speeding, “just look 
your roads! No car could have gon 
over 8 miles an hour through that 
mud.” : 

“That’s jest it,” said his Honail 
severely. “’Twarn’t nothin’ but that ~ 


thar mud of ourn as held ye back.” ~~ 
—Boston Transcript, ~ 


Failure of Proof. Owner of Prop-— 
erty (sternly)—‘“Don’t you see that 
notice, ‘Trespassers will be Prost 
cuted’ ” 

Tramp (calmly )—* No, I don’t see 
it, for I can’t read.” 

Owner of Property—‘‘Well, 
know what it is now, so go.” 

Tramp—“Hexcuse me, mister, but: 
I don’t know what it is. I’ve only got 
yer bare word for it, and you're @ 
puffect stranger to me. For what I 
know to the contrary, the notice may 
be, ‘New milk sold ’ere,’ or ‘Apples; 
tuppence a pound,’ or ‘Welkim, weary 
wanderer.’ ”—Pearson’s Weekly. ‘ 


Defined. Teacher—Robert, wha 
is an alibi? 
Bobby — It’s being somewhere 
where you ain’t. 
—Boston Transeripe 


Oblivious. The latest offense is 
“driving while infatuated.” 
seems more risky than any other 
kind of intoxicated locomotion. ; 
—Santa Rosa Press-Democrab 
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Narrow Escape. An Irishman on 
hearing that the town savings bank, 
had gone up, exclaimed: “Glory be! 
Oid be afther losin $250, thin, if Oi 
hadn’t been robbed of it on me way 


to the bank.” 
—Boston Transcript. 


A Matter of Moonshine. A Scot 
was going home from the tavern in 
his usual condition, when, looking up, 
he observed the moon shining in all 
its splendor. “Ye needna smile a’ 
ower yer face,” he jeered at the heav- 
enly orb; “ye are fu’ only once a 
month; I’m fu’ every nicht.” 

—Boston Transcript. 


Witness Somewhat Handicapped. 
Counsel—Don’t tell us what you think; 
tell us what you know. 

Witness—Not being a lawyer, I 
can’t talk without thinking. 

—London Opinion. 
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Returned in Kind. An Irishman 
paid a visit to China. He was quick- 
tempered, and it was not long before 
he had an argument with a native 
who spoke very broken English. 
Seizing a dish from a counter close 
at hand, Pat let fly with it, and the 
Chinaman’s head was cut. On be- 
ing brought before the English con- 
sul, he was asked why he had in- 
sulted the native. 

“Sure,” replied Pat, “he spoke 
broken English, and I just gave him 
broken China in return.” 
Pittsburgh Chronicle-Telegraph. 


Lawbreaker but No Suicide. An 
Omaha judge said to an arrested 
“moonshine” vender: “If you’ll drink 
a glass of your own hooch, I'll set 
you free.” 

“T’ll go to jail,” said the bootleg- 
ger. —Boston Transcript. 
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